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RECOMMVENDED ORDER

Notice was provided and on Decenber 15 and 16, 1998, a
formal hearing was held in this case in the Screening Room 7th
Fl oor, Pl anning and Devel opnent Departnent, Florida Theatre
Bui | ding, 128 East Forsyth Street, Jacksonville, Florida. The
authority for conducting the hearing is set forth in Sections
120. 569 and 120.57, Florida Statutes. The hearing was conducted
by Charles C. Adans, Adm nistrative Law Judge.
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STATEMENT OF THE | SSUE

Is the applicant, Larry Hecht (Hecht), entitled to issuance
of an environnmental resource permt and consent to use sovereign
subnerged | and fromthe Departnent of Environnental Protection
(DEP), allowi ng the construction of a dock?

PRELI M NARY STATEMENT

DEP noticed the intent to issue an environnental resource
permt (the environnental permt) and consent to use sovereign
subnerged | and (consent to use). Followi ng the notice, by
separate petitions, John D. Rood and Jam e A Rood (the Roods),
and Kenneth M Sekine, MD., and Sheryl A. Sekine (the Sekines),
petitioned in opposition to the grant of the environnental permt
and consent to use. Those cases before DEP were forwarded to the

D vision of Adm nistrative Hearings with a request that an



adm nistrative | aw judge be assigned to conduct a hearing to
resol ve disputes of material fact in accordance with Section
120.57(1), Florida Statutes. Follow ng assignnent, the cases
were noticed for a consolidated hearing that was conducted on the
af orenenti oned dat es.

At hearing, the testinony of Larry Hecht; J. Ronald Henl ey;
Lake G Ray, Jr.; Kenneth Sekine, MD.; Jereny Tyler; Captain
Donal d Stratmann, Jr.; John D. Rood; and Roger Bennett was
adduced. Rood Exhibits 1-7 were admtted, Hecht Exhibits 1-9
were adm tted, and DEP Exhibits 1-4 and 6 and 7 were adm tted.
DEP Exhibit 5 was deni ed adm ssi on.

DEP filed a Motion in Limne to limt consideration of the
establishment of the riparian rights |line between the Rood and
Hecht properties and Petitioners' overall riparian rights in
recognition of the requirenents set forth in Rule 18-21. 004,

Fl orida Adm nistrative Code, and the [imtations upon an
executive branch agency in considering riparian rights. An order
was entered on Decenber 9, 1998, rem nding the parties that an
instruction would be given to the parties at the commencenent of
the final hearing concerning the application of the rule to the
adm ni strative proceeding, wthout deciding as a matter of |aw

di sputes over riparian boundaries and rights, matters which could
only be resolved in a court of conpetent jurisdiction.

Consistent with that order the limts on proof concerning

riparian boundaries and rights was announced at the comrencenent



of the hearing as reported and transcribed. The ruling
concerning the limts of consideration of the riparian boundaries
and rights is found on pages 9, 34 through 40, 46 through 54, and
59 in the hearing transcript. These decisions were nmade in
response to issues franed by the petitions addressing riparian
boundari es and ri ghts.

DEP had noved for official recognition of Chapters 120, 253,
and 373, Florida Statutes, in part and recognition of Rules 18-
21.004 and .005, Florida Adm nistrative Code, together with the

deci si on of Hageman v. Departnent of Environnental Protection and

Carter, 17 F.A L.R 3684 (DEP 1995). O ficial recognition was

gi ven as announced at pages 74 through 76 of the hearing
transcri pt.
Prior to hearing the Roods had noved for a view of the
properties associated with this case. That notion was deni ed.
Fact stipulations by the parties announced on pages 71
t hrough 73 and 345 through 353 in the hearing transcript were
accept ed.
A hearing transcript was filed on January 26, 1999.
Al parties tinmely submtted proposed recomended orders on
February 16, 1999. Those subm ssi ons have been considered in the
preparation of the recomrended order.

FI NDI NGS OF FACT

The Parties




1. DEP in the interest of the Board of Trustees of the
I nternal | nprovenent Trust Fund is responsible for review ng
requests for the use of sovereign |lands, to include sovereign
subnerged lands. In addition DEP is responsible for decisions
i nvol ving applications for environnental permts. |In considering
Hecht's request for perm ssion to construct a dock DEP is
exercising the legal authority that has been descri bed.

2. Hecht owns property at 2646 Beaucl erc Road in Duval
County, Florida, which fronts Plumers Cove, a part of the
St. Johns River, a class Il waterbody. Hecht has applied for
the necessary permts and consent to construct and use a dock
adj acent to his property. Hecht intends to use the dock for
boati ng access and other forns of recreation.

3. The Sekines live at 2648 Beaucl erc Road, i medi ately
adj acent to the Hecht property. The Sekines property is in Duval
County, Florida.

4. The Sekines have a preexisting dock which has been used
for boating purposes and other fornms of recreation.

5. The Roods |ive at 2635 Forest Circle, Duval County,
Florida. Their property is imedi ately adjacent to the Hecht
property on the opposite side fromthe Sekines. The Roods al so
have a dock granting access to boating activities and ot her forns
of recreation.

6. The Sekines and the Rood properties are on Plumrers

Cove.



7. On May 18, 1998, DEP gave notice of its intent to issue
necessary permts and consent for Hecht to construct a dock with
condi ti ons.

8. The Roods and Seki nes opposed the grant of necessary
permts and consent to use by filing petitions in opposition with
DEP on June 4 and 9, 1998, respectively. Both sets of
Petitioners had simlar concerns in opposing the grant of
perm ssion to the extent that the Hecht application for
perm ssion to construct the dock allegedly interfered with
Petitioners' riparian rights, would exceed the m ninum | ength and
Si ze necessary to provide reasonabl e access to navi gabl e water
and woul d i npede navi gati on.

The Application

9. In applying for the environmental permts and consent to
use, Hecht relied upon a survey of the applicant's riparian
rights lines perfornmed by Harbor Engi neering Conpany through Lake
Ray, Jr., a civil engineer and | and surveyor. Having in mnd the
results of that survey, the initial configuration and placenent
of the proposed dock has been nodified because of problens in
nmeeting the m ni num set back requirenent of 25 feet fromthe
applicant's riparian rights line wwth the Roods, and in the
absence of a sworn affidavit of no objection fromthe Roods, the
af fected adj acent upland riparian owner. The present alignnment
closely conforns to the setback requirenent. The design and

pl acenent of the proposed dock in its original placenent and



configuration, and as revised, was by J. Ronald Henley, of C & H
Marine Construction, a dock buil der.

10. John Rood has also had a riparian rights |line survey
performed which depicts the comon |ine between the Rood's
property and the property of Hecht. This survey was perfornmed by
Atlantic @Qulf Surveying Co., Inc., a land and engi neering survey
firm

11. The two riparian rights |line surveys did not coincide
when addressing the comon riparian rights |ine between the
Roods' property and that of Hecht.

12. Both the Harbor Engi neering Survey and Atlantic Gulf
Survey depict the Sekines' dock as crossing the riparian rights
i ne between the Hecht and Seki nes properties.

13. The DEP notice of intent to grant necessary perm ssion
was in relation to the revised application and coincides with the
Har bor Engi neering riparian rights |ine survey.

14. The proposed dock is 400 feet in length. It approaches
the term nus of the existing Sekines' dock within 5 feet 10
inches. To maintain the proposed | ength and not violate the 25
foot setback |line established according to the Harbor Engi neering
Survey, it nmust come that close to the Sekines' dock.

15. The proposed dock design has a boat slip and a slip for
two snall water craft, jet skis, within a boat house that totals
38 feet in length on the Sekines side of the proposed dock.

There is an adjacent nooring wth pilings spanning 40 feet next



to the location of the boat slips. The proposed dock extends
anot her 43 feet beyond the boat facilities, to include an area
that is 10 feet long and 20 feet wde at the term nus.

16. Fromthe shoreline in the cove, the Hecht proposed dock
is slightly longer than the existing Roods' dock.

17. The proposed dock and the Roods' dock extend roughly
per pendi cul ar fromthe shore. The Sekines' dock extends fromthe
shore on a bias, bringing the existing Sekines' dock in close
proximty with the proposed dock.

DEP Ri parian Rights
Eval uati on

18. DEP has a rule concerning riparian rights in the
environnental context. That is Rule 18-21.004(3), Florida
Adm nistrative Code. In this case, where riparian rights between
t he Hechts, the Roods and the Sekines are unresol ved, DEP has
ultimately pursued a policy of permt review and consent to use
on the basis that the two surveys are sufficiently conparable to
allow the application to be exam ned for its substance,
notw t hstandi ng the di spute over the location of the riparian
lines.

19. Beyond the review of the application, consistent with
prior practices, DEP has inposed a condition upon the grant of
its perm ssion to address future di sputes between the |and owners
over riparian rights lines. Under its traditional general
consent conditions for use of sovereign subnerged | ands, at

paragraph 12, DEP has inposed the following on the Hecht permt:



In the event that any part of the
structure(s) consented to herein is

determ ned by a final adjudication issued by
a court of conpetent jurisdiction to encroach
on or interfere with adjacent riparian
rights, CGRANTEE agrees to either obtain
written consent for the offending structure
fromthe affected riparian owner or to renove
the interference or encroachnment within 60
days fromthe adjudication. Failure to
conply shall constitute a material breech of
this consent and shall be grounds for its

i mredi ate term nation.

20. Jereny Anthony Tyler, Environnental Adm nistrator for
the Northeast District provided testinony concerning the policy
position of his agency in relation to riparian rights, as well
as, access to navigable water, and navi gati on.

M ni nrum Length and Si ze Necessary to
Provi de Reasonabl e Access to Navi gabl e Water

21. DEP Rule 18-21.005(1)(a)l, Florida Adm nistrative Code,
was used by DEP in considering whether to grant a consent of use
of soverei gn subnerged | and by affordi ng Hecht reasonabl e access
to navigable water, through the proposed dock, which DEP
considers to be of the m ninmumlength and size necessary to
provi de access.

22. Consistent with the rule, in determning the issue of
consent of use, DEP expressed the position at hearing that the
depth of water necessary to grant reasonable access is 4 to 5
feet mean | ow water, taking into account the alignnent of the
proposed dock that is consistent with docks in the area. In
cal cul ati ng access, the beginning point starts in deeper water

and then noves toward the shore. A further consideration here



was the problemof conformance with riparian rights |ines when
identifying access to navigable water. The DEP policy in
establ i shing reasonabl e access took into account the intention by
Hecht to noor a boat of 40 plus feet in length, together with
docki ng a boat of approximately 25 feet in length and two jet

ski s.

23. Additionally, consistent with past practices, DEP would
normal |y approve consent of use for a single-famly dock, such as
t he proposed dock, which conformed to a witten non-rule policy
of the DEP Northeast District related to mninmum | ength and size
criteria. In this instance the proposed application offends the
policy in two respects. First, the proposal has nore than two
covered boat slips or two open noorings with adjacent nooring
pilings or a conbination of one each. Second, the proposed
application has a nooring area and boat shelter that are 43 feet
fromthe term nus of the proposed dock. Nonetheless, this policy
on the mninmumIlength and size criteria would all ow the applicant
to redesign the dock to neet the criteria that were not
satisfactorily addressed. Thus far, no redesign had been
proposed as an alternative.

24. At hearing DEP, through its witness, conceded that it
had not considered the failure to conply with the nunber of boat
slips or nmoorings allowed by the witten policy when considering

t he application.

10



25. Wien C & H Marine Construction redesi gned the boat dock
in the interest of providing Hecht access to navigable water for
his water craft, the dock builder also took into account the need
for persons to access the term nus of the Sekines' dock, at |east
on one side of that term nus, w thout the boat traffic to and
fromthe respective docks creating an unreasonable interference
for use of the adjacent dock. The dock builder in designing the
proposed dock intended to allow sufficient separation between the
boating activities for the proposed dock and those at the
term nus of the Sekines' dock. The Sekines have visitors to
their dock who secure their boats at the term nus of the Sekines
dock. Nonet hel ess, the dock buil der recogni zes the close
proximty between the term nus of the Sekines' dock and the
proposed dock creates problens for the Sekines in the use of
their dock. The engi neer who performed the riparian rights line
survey for the applicant recognized this sane difficulty.

26. Literally, 4 feet of navigable water at nean | ow water
can be reached at approxinmately the 182-foot mark on the proposed
dock, with the five-foot depth nmean | ow water at approxi mately
211 feet of the proposed dock, but these |ocations for gaining
access present problens in relation to honoring the 25-foot
set back on the side of the Hecht property near the Roods
property. The problens are in relation to the riparian rights
line in that there would be insufficient roomto install the

proposed boat slips and nooring area and allow for maneuvering in

11



and out of the boat slips and nooring area w thout violating the
set back line if those facilities were placed on the side of the
dock adjacent to the Roods' property. Placenent of those
facilities on the other side of the dock at those distances at
which the 4 foot and 5 foot depth nean | ow water woul d be
obt ai ned woul d not all ow reasonabl e access when considering the
5' 10" openi ng between the proposed dock and existing dock, in
proximty of the Sekines' dock termnus. Therefore, the present
dock design concerning placenent of the slips and nooring is the
better choi ce.

27. Captain Don Stratmann, Jr., D vision of Law
Enforcenent, Florida Marine Patrol, which is part of the DEP
testified concerning access to navigable water by the applicant,
by exam ning a nautical chart showi ng the 6-foot curved contour
in the vicinity of the proposed dock, together with the | ength of
the existing docks in the vicinity and sone shall ow soundings in
the vicinity. He offered the opinion that the proposed dock was
not unduly | engthy when consi dering reasonabl e access to
navi gabl e water, recogni zing that the proposed dock is |onger
t han docks i mredi ately adjacent to it. Captain Stratnmann had the
opportunity to view the vicinity of the proposed dock in person.
He had access to a quadrangle map supplied with the application
in arriving at his opinion on reasonable access. |In making his

assessnent of reasonabl e access to navigable water, he noted that

12



sone portion of the length of the dock may be attributable to the
contours on the shoreline which are uneven.

28. By contrast, Roger Bennett who is a fornmer Florida
Marine Patrol Oficer and a Captain in command of the sane
district where Captain Stratmann now commands, expressed the
opi nion that the proposed dock exceeds the m ninum | ength and
Si ze necessary to provide reasonabl e access to navi gabl e water.
He arrived at his opinion by checking the depths of water at the
ends of docks in the vicinity of the proposed dock and observing
the kinds of boats that were found at those docks, whether in a
boat house or noored on pilings. The boat docks tended to be
| ocated in a well-defined Iine when conpared to the shoreline,
foll ow ng the contour of the shoreline.

29. Neither of the opinions expressed by the present and
former Marine Patrol conmanders tended to address the special
ci rcunstances created by the close proximty of the riparian
rights lines of the three property owners and the unusual
pl acenment of the Sekines' dock.

30. M. Ray expressed the opinion that the depth of nean
| ow water for the mnimumlength for access should be 4 to 5 feet
in elevation. M. Ray also expressed the opinion that the
proposed dock woul d be | onger than the Roods' dock because of the
contour of the shoreline.

31. M. Henley expressed an opi nion concerning the

proximty of the pre-existing docks to the proposed dock as the
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reason to extend the proposed dock. Part of his reasoning was in
relation to placenment of the proposed dock too close to the
shoreline as not allow ng boat operation while maintaining safety
bet ween the proposed dock and the Sekines' dock. He also had
concern for interference with sea grass if placed too close to
shore.

Adverse Affect on Navigation

32. I n exam ning whether the proposed dock constituted an
adverse affect upon navigation, M. Tyler spoke of the concept in
terms of a hazard to navigation which he considered to be a dock
sticking out into a marked channel or close to a marked channel,
regul arly used as a pathway for boats. He did not find that the
proposed dock woul d extend into a nmarked channel in the main part
of the St. Johns River. Moreover, he found that the proposed
dock was fairly consistent with the configuration of existing
docks in the area. M. Tyler did not express the opinion that
probl ens of maneuvering water craft around docks was contenpl ated
in describing the possible hazard to navigation. He considered
maneuveri ng around docks to be a riparian rights issue.

33. Captain Stratmann in describing the DEP response to
adverse effects on navigation deferred to 33 CF. R 245.20, in
relation to the Corps of Engineers, Departnent of the Arny, and
33 CF.R 64.31, inrelation to the Coast CGuard, Departnent of
Transportation. Those references have not been incorporated by

DEP into the Florida Adm nistrative Code. Nonetheless, they form
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the basis for Captain Stratmann to consi der navi gational issues
inthis instance and in simlar past circunstances. He

acknow edged that the references in the federal systemare in
relation to determ nation of hazards to navigation and do not
specifically address adverse affects on navigation contenpl ated
by Section 374.414(1)(a), Florida Statutes, a | esser problem
When taking into account the inplications of the proposed dock
Captain Stratmann did not feel that any of the criteria that he
enploys in relation to Title 33 C F.R had been violated. But
his principal enphasis was in relation to navigation in the
navi gabl e channel in the river, simlar to M. Tyler's opinion.
As wwth M. Tyler, Captain Stratmann did not consider that
boating activities in Plunmers Cove constitute that form of

navi gati on.

34. John Rood pointed out that boating takes place in
Pl unmers Cove in and around the docks, specifically by persons
water skiing in the Cove, which is cal nmer than would be the
experience in the river channel away fromthe Cove. He and other
W t nesses acknow edged a sandbar near his dock that influences
boat operations.

35. M. Bennett in describing his opinion concerning the
af fect on navigation pronoted by the proposed dock, noted that
t he proposed dock sticks out further in the river than the dock
owned by the Roods, thereby form ng an unacceptabl e hazard to

navigation. G ven the frequency of traffic in and out of docks

15



in the vicinity of the proposed project, M. Bennett considers
this traffic to forma potential navigational problem to include
the proximty of the Hecht proposed dock and the Sekines
exi sting dock.

36. M. Ray does not consider that the proposed dock forns
a navigational safety hazard, especially when considering the
| ength of the proposed dock.

CONCLUSI ONS OF LAW

37. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties in
accordance wth Sections 120.569 and 120.57(1), Florida Statutes.

38. Here, the applicant has sought an environnent al
resource permt under authority set forth in Part |1V of Chapter
373, Florida Statutes, and a consent of use of sovereign
subnerged lands in Cass Ill waters, by constructing the proposed
dock. Hecht nust prove by a preponderance of the evidence,
gi vi ng reasonabl e assurance, that the activities associated with
the construction of the proposed dock on and over surface waters
of the State is not contrary to the public interest. See
Sections 120.57(1)(h), and 373.414(1), Florida Statutes.

39. Further, in determ ning whether the activity on and
over the surface waters of the State is not contrary to the
public interest, DEP shall consider whether the activity wll
adversely affect navigation, an issue pronoted by the Petitioners

in their opposition to the grant of the proposed permt. See
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Section 373.414(1)(a)3, Florida Statutes. In consideration of
the statute and DEP policy in furtherance of that section, which
pl aces enphasis on navigation in or near a navi gabl e channel, DEP
has not enl arged, nodified, or contravened the statute. The DEP
policy is not vague. The DEP policy establishes adequate
standards for agency decisions. It does not vest unbridled
di scretion in the agency. The policy is not arbitrary or
capricious. The policy has been applied to the substantially
affected party, the applicant, with due notice. The policy is
supported by conpetent and substantial evidence. |t does not
I npose excessive regulatory costs on the regul ated applicant.
These determ nati ons are nmade based upon the presentation of the
policy concerning adverse affects on navigation and the chall enge
to that policy in the hearing de novo. See Section 120.57(1)(e),
Fl ori da Statutes.

40. In summary, Hecht has shown by a preponderance of the
evi dence, giving reasonabl e assurance, that the construction of
t he boat dock is not contrary to the public interest, when
consi dering whether the activity wll adversely affect
navi gation, consistent with the policy inposed by DEP to exam ne
t hat i ssue.

41. In consideration of the intent to use sovereign
subrnerged | ands, DEP has pronul gated Rule 18-21.004(3), Florida
Adm ni strative Code, describing riparian rights, wherein it is

st at ed:
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(a) None of the provisions of this rule
shall be inplenented in a manner that would
unreasonably infringe upon the traditional,
common | aw riparian rights of upland property
owners adjacent to sovereignty | ands.

(b) Applications for activities on
sovereignty |lands riparian to uplands can
only be made by and approved for the upland
riparian owner, their legally authorized
agent, or persons with sufficient title
interest in uplands for the intended purpose.

(c) Al structures and other activities nust
be within the riparian rights area of the
appl i cant and nust be designed in a manner
that will not restrict or otherw se infringe
upon the riparian rights of adjacent upland
riparian owners.

(d) Al structures and other activities nust

be set back a m ninum of 25 feet fromthe

applicant's riparian rights line. Marginal

docks may be set back only 10 feet. There

shal | be no exceptions to the setbacks unless

the applicant's shoreline frontage is |ess

than 65 feet or a sworn affidavit of no

objection is obtained fromthe affected

adj acent upl and riparian owner, or the

proposed structure is a subaqueous utility

l'ine.
In carrying forward this provision, DEP has indicated its intent
on this occasion, given a know edge of the conpeting surveys that
have been nentioned in the facts, to proceed with the substantive
assessnent of the application, with the inposition of condition
12 in relation to the general consent for use of sovereign
subnerged | ands. To the extent that this decision by the agency
is seen as an extension of the provisions of law set forth in
Rul e 18-21.004(3), Florida Adm nistrative Code, DEP has conplied

wth the criteria that are set forth in Section 120.57(1)(e),
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Florida Statutes, in denonstrating the acceptability of the
unadopted rule. In this context, the applicant has shown
conpliance wwth both Rule 18-21.004(3), Florida Adm nistrative
Code, and the policy by a preponderance of the evidence.

42. In considering the question of the grant of the
request ed consent of use to use sovereign subnerged | ands over
whi ch the dock woul d be placed, reference is nade to Rule 18-
21.005(1)(a)1, Florida Adm nistrative Code, to determ ne the
gquestion of approval. That provision states that Hecht woul d be
entitled to:

A . . . single dock . . . which is no nore

than the mnimum | ength and size necessary to

provi de reasonabl e access to navi gable water.
This requirenment is further explained by a preexisting policy
described in the fact finding and the specific treatnent of the
i ssue of reasonabl e access to navigable water unique to the
present case. In relation to those policies associated with the
guestion of reasonable access to navigable water, DEP has
denonstrated that the unadopted rule neets the criteria set forth
in Section 120.57(1)(e), Florida Statutes. Moreover, to the
extent that the policy under consideration is other than an
unadopted rule, that is a policy designed specifically for this
permt review, that unique policy does not violate preexisting
| aw or unreasonably depart from preexisting policy. 1In this
context Hecht has proven by a preponderance of evidence, that the

proposed dock does not violate the mninmum | ength and size
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necessary to provi de reasonabl e access to navigable water, with

t he exception that the proposed dock has too many boat slips or
an unal | oned nooring and the nooring area and boat shelter is

| ocated other than at the term nus of the proposed dock. For

t hese reasons, the applicant nust redesign the proposed dock by
deleting the nooring or a boat slip and nmust place these features
at the termnus of the proposed dock, which in this instance
woul d cause the dock to be shortened by 43 feet before being

allowed to proceed with the project.

RECOMVENDATI ON

Upon consi deration of the facts found and concl usions of | aw
reached, it is

RECOMVENDED:

That a final order be entered that grants the environnental
resource permt and consent of use subject to the conditions
contained in the intent to grant, and subject to a redesign
deleting the nooring area or a boat slip and 43 feet of dock
extending fromthe | ocation of the nooring and boat slips.

DONE AND ENTERED this 10th day of March, 1999, in

Tal | ahassee, Leon County, Florida.

CHARLES C. ADANS

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
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(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847
wwv, doah. state.fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 10th day of March, 1999.
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS
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Al parties have the right to submt witten exceptions within

15 days fromthe date of this recormmended order. Any exceptions to
this recormended order should be filed with the agency that w |
issue the final order in this case.
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